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HIGH COURT FORM NO.(J) 2 

HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

3rd August‘2016 

 

TITLE APPEAL NO. 13/2013 

 

1. Md. Abdul Maral @ Abdul Manas 

Son of (L) Khanir Ali Seikh 

2. Md. Abdul Hakim  

3. Mustt. Noor Jahan Bibi  

Wife of Md. Abdul Maral @ Abdul Manas 

All resident of No.1 Noorpurjut 

Mouza – Borsola, PS - Dhekiajuli 

District – Sonitpur, Assam 

--- Appellants/Plaintiffs 

-Vs- 

1. Sri Nibaran Chandra Ghosh 

Son of Bipin Chandra Ghosh 

Resident of Alisinga, Palaspathar 

Mouza – Borsola, PS - Dhekiajuli 

District – Sonitpur, Assam 

     --- Respondent/ Defendant 

2. Md. Nabahara Ali  

3. Md. Faizuddin Ali 

Both sons of Mustt. Fatema Begum 
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Resident of No.1 Noorpurjut 

Mouza – Borsola, PS - Dhekiajuli 

District – Sonitpur, Assam 

  --- Proforma Respondents/ Defendants 

 

This appeal u/O.41 r.1 and 2 r/w s. 96 CPC against impugned judgment dated 24-

07-2013 and decree dated 25-07-2013 passed by the learned Munsiff, No.1, Tezpur 

in Title Suit No. 32 of 2004, dismissing the suit of the appellant/plaintiff and 

decreed the counter claim of defendant no.1, came for final hearing on 13-06-

2016. 

 

Counsel for Appellant :  

Counsel for Respondent  :  

 

JUDGMENT 

1.) This appeal has been preferred against the Judgment dated 24-07-2013 and 

Decree dated 25-07-2013, passed by the learned Munsiff No.1, Tezpur, in Title Suit 

No. 32 of 2004, whereby the plaintiff‘s suit was dismissed and counter claim of the 

defendant no.1 was decreed.  

 

Case of the Appellants as Plaintiffs in the Original Suit: 

2.) In the suit the appellant as plaintiff claimed that the plaintiffs are the owners 

and possessors of the suit-land & have been regularly paying land revenue. 

However, the defendant No.1 mutated his named in the jamabandi of the schedule 

D, E and F land in place of the plaintiffs/appellants 1,2 and 3 respectively by an 

alleged purchase. It is further claimed that defendant No.1 got his name mutated 

by misrepresenting and without any valid document of transfer of the land. It was 

also claimed that the plaintiffs/appellants are in possession of the said land. 

Administrator
Typewritten Text
Sri Ashok Mahanta

Administrator
Typewritten Text

Administrator
Typewritten Text

Administrator
Typewritten Text

Administrator
Typewritten Text
    Smt. Barnali Basumatary

Administrator
Typewritten Text



Page 3 of 20 

 

However, the defendants have been threatening to take forcible possession of the 

schedule B,C,D,E and F land. Hence, the suit was filed seeking following reliefs – 

i. for declaration of right, title, interest and possession of the 

plaintiffs/appellants no.1 & 2 over Schedule-A land with consequential 

relief of confirmation of possession of plaintiffs/appellants no.1 & 2 over 

Schedule-B land; 

ii. for declaration of right, title, interest and possession of the 

plaintiffs/appellants no.3 over Schedule-C land; 

iii. mutation entries under order dated 26/03/1993 & 16/06/1993 in respect 

of Schedule-D, E & F be declared null and void with consequential relief of 

cancellation thereof; 

iv. declaration that the registered sale deed no.29/1990 as null & void and 

consequential relief thereof; 

v. for permanent injunction over the suit land; 

vi. cost of the suit; 

vii. any other relief (s) the Court may deem fit & proper. 

 

Case of the Respondent No.1 as Defendant No.1 in the Original Suit: 

3.) Defendant no.1 submitted his written statement – cum – counter claim. He 

claimed that there is no cause of action & that the suit is not maintainable in its 

present from. It was also claimed that the suit is bad for non-joinder of necessary 

party. In his counter claim defendant No.1 sought declaration of his right, title and 

interest over the schedule-D, E and F land of the plaint (schedule A, B and C of the 

Counter Claim) by way of purchase. It was claimed that the said lands were under 

order of attachment in Misc. Case No.186/1993 but the plaintiffs/appellants 
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unlawfully and forcefully started to plough it on 01-10-2003 in violation of the 

order. Thus, it was prayed that the suit be dismissed and the counter claim be 

decreed declaring the defendant No.1 sought declaration of his right, title and 

interest over the schedule A, B and C and recovery of possession thereof by 

evicting the plaintiffs/appellants therefrom and other consequential reliefs. 

 

4.) Profoma defendant no.4 & 5 entered appearance and in their written-

statement supported the claim of the plaintiffs/appellants. The suit proceeded ex-

parte against defendant no.2 & profoma defendant no.3. Pertinent to mention that 

profoma defendant no.3 Abdul Kadir deposed as PW-3. 

 

5.) After going through the available materials, the learned Court of Munsiff 

framed the following ISSUES – 

1) Whether there is any cause of action for the suit? 

2) Whether the suit is maintainable in its present form? 

3) Whether the suit is barred by limitation? 

4) Whether the plaintiffs have right, title and interest over the suit land?  

5) Whether the mutation entries in the name of the defendant over the suit 

land is null and void and liable to be cancelled? 

6) Whether the Sale Deed No.29/1990 is null and void and liable to be 

cancelled?  

7) Whether the plaintiff is entitled to get the decree as prayed for?  

8) Whether the defendant has right, title and interest over the entire suit 

land?  

9) Whether the plaintiff took possession of the suit land on 01-10-2003? 

10) Whether the plaintiff is liable to be evicted from the suit land and 
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defendant is entitled to recover the suit land evicting the plaintiff from 

schedule A, B and C land of the counter claim? 

11) To what other relief/reliefs the parties are entitled? 

 

6.) The plaintiff no.1 & 2 adduced evidence as PW-1 & PW-4 respectively, PW-3 

being Md. Abdul Kadir & PW-5 being an official witness Rabindra Kr. Nath. PW1 

exhibited 15 documents. Defendant no.1 adduced evidence as DW1, DW-2 being 

Md. Suraj Ali, DW-3  Sri Nareswar Kurmi, DW-4 Subrata Lodh & DW-5 Jibesh Kr. 

Debsarma is Official Witness. 8 documents were exhibited by defendant-side. After 

hearing both the sides and going through the materials available on the record, the 

ld. Munsiff dismissed the suit of the appellants/ plaintiffs & decreed the counter 

claim of defendant no.1  

 

Grounds for Appeal: 

7.)  Being aggrieved with the Judgment and decree passed by the trial court the 

Appellants/ plaintiffs preferred this appeal. Other than the general allegation that 

the Ld. Lower court has committed error of law and fact at the time of passing 

impugned judgment and decree & that the issues has been wrongly decided 

against the plaintiffs. It was claimed that the respondent/defendant No.1 failed to 

prove dispossession by the plaintiffs, so ld. Lower court ought to have decided 

issue Nos.8, 9 and 10 against the defendant/respondent No.1.  Hence, it was 

prayed that the judgment & decree should be set aside.   

 

DISCUSSION, DECISION AND REASONS THEREOF: 

8.) I have gone through the record, perused both oral and documentary 

evidence forwarded and also minutely gone through the impugned judgment. As 
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appellants are aggrieved by decision of ld. Munsiff in issue nos.1 & 2-10, hence, the 

same is discussed herein below in light of evidences and the arguments forwarded. 

For sake of brevity & easier understanding the issues may not be discussed 

chronologically and some issues may be discussed clubbed together without losing 

their individual appreciation of evidence. 

 

ISSUE NO.6: Whether the sale deed No.29/1990 is null and void and 

liable to be cancelled? 

9.) This issue was framed because the plaintiffs/appellants claimed that the 

registered sale deed no.29/1990 by which the defendant no.1 is claiming right over 

schedule-land is fraudulent and therefore should be declared as null & void and 

cancelled thereof. 

 

Decision of the ld. Trial Court in the impugned Judgment: 

10.) Ld. Trial Court observed that Sale Deed No.29/1990 (Ext.9) shows Plaintiff 

No.3 Noorjahan Bibi being the seller of the land. However, she did not come 

forward to depose her evidence in this suit regarding the claimed fact that it is a 

fraudulent sale deed and that she never executed it. Ld. Trial Court further 

observed that in absence of any agitation from the side of the executant (Plaintiff 

No.3) the sale deed cannot be regarded as fraudulent. On the other hand, 

defendant no.1 stated that Sale Deed No.29/1990 was executed by plaintiff No.3 

Noorjahan Bibi in his favour. Ld. Trial Court observed that mere allegation of fraud 

is not sufficient to nullify the sale deed in absence of any cogent evidence on the 

side of the plaintiff to show how that fraud is committed in executing those sale 

deeds.  
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My Opinion: 

11.) I have carefully gone through the decision ld. Munsiff and also the evidences 

forwarded by the witnesses and the documents submitted. Ld. Munsiff had 

extensively discussed the evidences of all the witnesses and the documents 

submitted by both the sides. Furthermore, from her absence from the witness dock 

an adverse presumption is drawn against the plaintiff no.3 that she had in fact had 

executed the Sale Deed No.29/1990 and has avoided the witness dock as her 

cross-examination will assail the plaintiff‘s claim. Furthermore, when fraud is 

claimed the degree of proof required is stricture and is to the degree of beyond all 

reasonable doubt. Reference may be made to the decision of the Privy Council in 

ALN Narayanan Chettyar & Anr. Vs. Official Assignee, High Court Rangoon & Anr, 

(25) AIR 1941 PC 93 wherein it was held that, ―fraud like any other charge of a 

criminal offence whether made in civil or criminal proceedings, must be established 

beyond reasonable doubt.‖ Pertinent to mention that this decision had been one of 

the cornerstones while deciding civil suits where ‗fraud‘ is an element. As rightly 

observed by ld. Munsiff, the appellants failed to prove what and how fraud was 

played. 

 

12.) In view of the above, the decision of the learned trial court in issue no. 6 is 

not interfered with. 

 

ISSUE NO.8: Whether the defendant has right, title and interest over the 

entire suit land? 

13.) The defendant no.1 claimed his right, title and interest over the suit land by 

way of purchase vide registered sale deeds.  
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Decision of the ld. Trial Court in the impugned Judgment: 

14.) Ld. Munsiff discussed this issue (issue no.8) alongwith issue no.9 & 10 & 

observed that in view of the decision in Issue No.(4) the plaintiffs do not have 

right, title and interest over the suit land &  the preponderance of probability lies in 

favour of the defendant. The plea of the defendant that he purchased the suit land 

vide sale deeds is more probable. As such it is held that the defendant has right, 

title and interest over the suit land. 

 

My Opinion: 

15.) I have carefully gone through the decision ld. Munsiff and also the evidences 

forwarded by the witnesses and the documents submitted. The defendant no.1 

apparently made claim over Schedule-D, E & F (of plaint & Schedule-A, B & C of the 

counter claim). He claimed he purchased Schedule-D land from plaintiff no.2 vide 

Registered Sale Deed No.590/87 & Sale Deed No.207/1990. He purchased  part of 

Schedule-E land from plaintiff no.2 vide Registered Sale Deed No.207/1990 & the 

other part from proforma defendant No.1 Abdul Kadir vide Registered Sale Deed 

No.208/1990. Defendant no.1 further purchased part of Schedule-F vide Registered 

Sale Deed No.29/1990 from plaintiff No.3 Noorjahan Bibi & other part from plaintiff 

no.2 Abdul Hakim and Fatema Khatoon vide Registered Sale Deed No.601/87. 

Perusal of the record shows that though Plaintiff No.3 Noorjahan Bibi filed the suit 

claiming she didn‘t execute the sale deeds, however, she never stood in the dock to 

depose regarding the same nor any evidence-in-affidavit was submitted. This 

reflects adversely against her and draws a presumption that she avoided the dock 

because her claim will be assailed when she stand for cross-examination. 

Furthermore, Proforma Defendant No.1 Abdul Kadir didn‘t appear before the court 

even after receiving summon and hence, suit proceeded ex-parte against him, 
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however, he deposed as PW-3 and supported the claim of the plaintiffs/appellants. 

Plaintiff no.1 deposed as PW-1 & Plaintiff no.2 Abdul Hakim deposed as PW-4. 

 

16.) It is the dictum of law that mere exhibiting certain documents does not make 

them admissible as evidence and the party relying on those documents must prove 

it as per law. The sale deed by which defendant no.1 claimed purchase of land 

from plaintiff No.3 Noorjahan Bibi (Sale Deed No.29/1990) needn‘t be proved 

because due to their voluntary absence from the witness dock a presumption is 

drawn that she admits the claim of defendant no.1. However, the situation 

becomes different when it comes to Registered Sale Deed No.590/87 & Sale Deed 

No.207/1990 (Schedule-D), Registered Sale Deed No.207/1990 & Registered Sale 

Deed No.208/1990 (both together forming Schedule-E) & Registered Sale Deed 

No.601/87 (part of Schedule-F). Defendant no.1 claimed that plaintiff no.2 Abdul 

Hakim executed the above-mentioned sale-deeds, however, plaintiff no.1, 2 & 

profoma defendant no.1 denied execution of the Sale Deeds. Thus, it was 

encumbering upon defendant no.1 to prove execution of the Sale Deed 

Nos.590/87, No.207/1990, No.208/1990 & No.601/87. However, perusal of the 

evidences forwarded shows that the defendant failed to prove the execution of this 

sale deeds and mere cross-examining the plaintiffs about its execution does not 

support prove of its execution.  

 

17.) We may refer to the decision of Hon‘ble Gauhati High Court in Bhupnarayan 

Singh Vs. Piloo Mura, 1998 (4) GLT 476, wherein it was held that, ―…when a deed 

is challenged as false and fictitious, the execution of the deed must be proved as 

required under Section 67 of the Evidence Act. Section 67 of the evidence act 



Page 10 of 20 

 

provides for proof of signature and hand writing of person alleging to have signed 

and/or written document to be proved.‖  Similarly, in Sabha Ram Das Vs. Mahendra 

Das, 2000 (1) GLT 623 it was held that, ―A reading of Section 67 of the evidence 

Act would clearly show that where execution of document in question is denied, the 

party relying on that document must prove its execution and signature of the 

person who have allegedly signed it… Requirement of Section 67 must be satisfied 

in the letter and spirit by tendering evidence for proving the execution of the 

document and signatures of those who have signed it.‖ This view has been 

supported in cater of decisions, including recently in Abdul Maleque & Ors. Vs. 

Abdul Matin  And Ors., 2014 (5) GLT 269. Before parting with my discussion on this 

issue I deem it appropriate to point out that even though the disputed Sale Deeds 

were registered, however, execution of the Sale Deeds were essential to be proved 

as per s.67 Evidence Act, which the defendant no.1 failed to do so. We may refer 

to the decision of Hon‘ble Gauhati High Court in Saukat Ali And Ors. Vs. Musstt. 

Nekjan Bibi And Ors., 2010 (2) GLT 820 wherein it was held that, Though 

presumption about due execution of a deed registered under the provisions of 

Registration Act, 1908 is to be drawn, such presumption is always rebutable. The 

registration of the document or the issuance of the certificate of the registration 

under the provisions of the Registration Act, 1908, does not dispense with the 

necessity of proof of execution when the same is denied, though the endorsement 

of the registering authority may furnish some evidence about such execution but 

the same is not conclusive and can always be rebutted.‖   

 

18.) In view of the above discussions, I am of the opinion that defendant 

no.1/respondent no.1failed to prove the execution of the Registered Sale Deed 

No.590/87 & Sale Deed No.207/1990 (Schedule-D), Registered Sale Deed 
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No.207/1990 & No.208/1990 (Schedule-E) & Registered Sale Deed No.601/87 (part 

of Schedule-F). However, due to voluntary absence of plaintiff no.3, the claim of 

defendant no.1 remained un-assailed and therefore, it is declared that he has right, 

title and interest over the part of Schedule-F land purchased from plaintiff no.3 vide 

Registered Sale Deed No.29/1990. 

 

19.) In view of the above discussions, the decision of ld. Trial Court is partially 

reversed & held that defendant no.1 has right, title & interest only over the land 

purchased vide registered sale deed No.29/1990 from plaintiff no.3 Noorjahan Bibi. 

 

ISSUE NO.5: Whether the mutation entries in the name of the defendant 

over the suit land is null and void and liable to be cancelled? 

20.) This issue was framed because the appellants as plaintiffs had claimed that 

the defendant got his name mutated in the suit land by misrepresentation.  

 

Decision of the ld. Trial Court in the impugned Judgment: 

21.) Ld. Trial Court observed that plaintiff witnesses claimed that the suit land 

have been mutated in the name of the defendant no.1 by alleged right of purchase 

and possessor of the suit land, however, this mutations are not based on any valid 

right and title of the defendant. According to these witnesses defendant managed 

to get his name mutated in respect of the suit land by misrepresentation without 

any valid document of transfer available with him. It was also observed that mere 

allegation of misrepresentation is not sufficient to nullify the mutation entries in 

favour of the defendant. The burden of proving misrepresentation by way of 

cogent and convincing evidence lies upon the plaintiff, however, the plaintiff side 

has failed to discharge the burden. As such the plea of the plaintiffs that the 
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mutation was done by misrepresentation is not believable. While appreciating the 

evidence of witnesses ld. Trial Court observed that PW-5, Jibesh Kr. Deb Sarma is 

the Lat Mandal of Dhekiajuli Revenue Circle brought to the Court the Jamabandi 

Register in original by which the entry of canceling the name of original pattadars 

and entering the name of defendant no.1 was mutated. PW-5 exhibited the 

jamabandi of the mutation entries (Ext.13, 14 & 15). Lat Mandal of Dhekiajuli 

Revenue Circle was examined as DW-5 and he stated that the suit land is in the 

name of Nibaran Ghosh & that the mutation in favour of Nibaran Ghosh took place 

as per Chitha mutation. 

 

22.) Ld. Trial Court also observed that there is no mutation case number against 

these mutation entries because same was done as per s.53 of The Assam Land and 

Revenue Regulation, 1886 and is Chitha Mutation, which is legal mutation as per 

provision u/s 53 A of The Assam Land and Revenue Regulation, 1986. Furthermore, 

s.53 A (2) of The Assam Land and Revenue Regulation, 1886 provides that within 

three years of any Chitha mutation, an aggrieved person may prefer an objection 

before the Circle officer, who thereupon will cancel the chitha mutation. Ld. Munsiff 

observed that the plaintiffs never raised any objection before the concerned Circle 

officer. Thus, it was held that the mutation entries in favour of the defendant are 

not null and void and as such not liable to be cancelled.  

  

My Opinion: 

23.) Mutation entries by itself confer no right or title to the person and no right is 

accrued because of mutation. Perusal of the s.53 A of the Assam Land & Revenue 

Regulation shows that it is covered under the heading ‗Power to Deputy 

Commissioner to direct registration on information received otherwise than through 
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application’. S.53.A (2) states that when any person is aggrieved by an order directing 

registration under this section (S.53 A) which has been made after verification of the 

information received by local inquiry only, he may within a period of 3 years of the date of 

such order apply to the Deputy Commissioner to have such order set aside. S.53 A further 

reads as follows -  

―(1) Notwithstanding anything contained in sections 50 to 53, where the Deputy 

Commissioner has received information, otherwise than through an application, of 

any such taking of possession or assumption of charge as is referred to in section 

50; he may make an order directing the registration of the name of the person so 

taking possession or assuming charge. Provided that — (a) The information has 

been verified by local inquiry made by an officer not below the rank of an Assistant 

Settlement-officer, or (b) Notice has been published and inquiry has been held in 

the manner prescribed by sections 52 and 53 as if an application for registration 

had been received, from the person to whom the information relates.‖  

 

24.) In the present case no evidence has been forwarded to show that the 

requirements of s.53 A of the Regulation has been followed and that local inquiry 

was made by an designated officer & that notice has been published and inquiry 

has been held in the manner prescribed by sections 52 and 53. When the 

requirements of s.53 A of the Regulation itself has not been proved, it is wrong to 

come to the conclusion that it should have been challenged within 3 months as per 

s.53 A (2) of the Regulation. Furthermore, mutation entries when no right exists, is 

inherently not admissible or acceptable. 

 

25.) In view of the above discussion, the decision of the learned trial court is 

partially reversed & held that mutation entries in the name of the defendant 
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no.1 over the suit land, other than the land described in registered sale deed 

No.29/1990, is null & void and liable to be cancelled. 

 

ISSUE NO.4: Whether the plaintiffs have right, title and interest over the 

suit land? 

26.) This issue was framed because the plaintiffs/appellants claimed that they are 

the absolute owners and possessor the schedule land and they have been paying 

land revenue.  

 

Decision of the ld. Trial Court in the impugned Judgment: 

27.) Ld. Trial Court extensively discussed the evidences forwarded by both the 

sides and came to the conclusion that even though plaintiff No.1 Abdul Maral as 

PW-1 denied execution of any sale deed in favour of the defendant, however, mere 

denial does not amount to discharge of the burden by the plaintiffs. Furthermore, 

there is nothing in the evidence of the plaintiff side to show that the sale deeds 

were not genuine. Ld. Trial Court further observed that Plaintiff No.3 Noorjahan 

Bibi being the seller in executing the sale deed No.29/1990 did not come forward to 

depose her evidence in this suit & in absence of any agitation from the side of the 

executant the sale deed cannot be regarded as fraudulent. Ld. Trial Court also 

observed during cross-examination defendant Nibaran Ghosh as DW-1 denied the 

suggestion that the sale deeds were fraudulently executed. It was also observed 

that nothing could be elicited from the cross-examination of the defendant /DW-1 

to show that those sale deeds are executed by playing fraud. The Trial Court 

observed that the plaintiff side failed to discharge its burden that the sale deeds 

executed in favour of the defendant in respect of the suit land were executed by 

playing fraud upon the plaintiffs. In the result, this issue is decided in negative 
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against the plaintiffs.  

 

My Opinion: 

28.) As decided in issue no.8, defendant no.1/respondent no.1 has right, title and 

interest over only the part of land described in sale deed No.29/1990, as he 

couldn‘t prove execution of rest of the sale deeds. As to the suit-lands not falling 

within the purview of Schedule-D, E & F land, the appellants as plaintiffs exhibited 

the revenue entries (jamabandi & chitha entries) and as could be understood from 

the stand taken by defendant no.1 in the counter-claim and evidence is that he is 

contesting only for  Schedule-D, E & F land of the plaint. Perusal of record shows 

that vide mutation entry in favour of the plaintiffs/appellants over Schedule-A, B & 

C has been proved by exhibits (jamabandi & chitha entries) duly proved by Official 

Witness PW-5 Rabindra Kr. Nath. Schedule-D, E & F were also proved by PW5 

through the jamabandi & chitha entries. Pertinent to mention that the entries 

pertaining to Schedule-D, E & F shows that vide mutation order dated 26-03-1993 

the names of the appellants has been replaced by the name of defendant no.1. 

However, considering the fact that the respondent/defendant failed to prove 

execution of the sale deeds vide which he claimed right over Schedule-D, E & F (as 

discussed in issue no.8), except for the right, title & interest over the land 

purchased vide registered sale deed No.29/1990 from plaintiff no.3 Noorjahan Bibi, 

and the resultant decision in issue no.5 by which mutation of the name of the 

defendant no.1 over Schedule-D, E & part of F was declared null & void, thus, the 

original right, title and interest of the appellants/plaintiffs over Schedule-D, E & part 

of F gets restored. 

 

29.) In view of the above discussions, the decision of ld. Trial Court is reversed 
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& held that appellants/plaintiffs have right, title & interest over Schedule-A, B, C, D, 

E & part of F land. However, they don‘t have any right, title & interest over the land 

purchased by defendant no.1 vide registered sale deed No.29/1990 from plaintiff 

no.3 Noorjahan Bibi. 

 

ISSUE NO.9: Whether the plaintiff took possession of the suit land on 01-

10-2003? 

ISSUE NO.10: Whether the plaintiff is liable to be evicted from the suit 

land and defendant is entitled to recover the suit land 

evicting the plaintiff from schedule A, B and C land of the 

counter claim? 

30.) Ld. Trial Court discussed Issue Nos. (9) and (10) together. 

 

Decision of the ld. Trial Court in the impugned Judgment: 

31.)  It was observed that the fact that the suit land is in the possession of the 

plaintiffs is supported by the evidence of DW-2 & DW-3. However, as evident from 

decisions in Issue No.(4), (5) and (6), the defendant has right, title and interest 

over the suit land by way of purchase. As such the defendant is entitled to recover 

the suit land by evicting the plaintiffs from the suit land.  

 

My Opinion: 

32.) Perusal of the plaint shows that the plaintiffs/appellants have stated that 

they are in possession of the suit land but had to file the suit as the defendants are 

trying to disposes them. The question that really needed to be decided was 

whether the defendant no.1 was dispossessed by the appellants/plaintiffs on 01-10-

2003. Though actual date of dispossession couldn‘t be established, however, 
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evidence of witnesses shows that a proceeding u/s 145/146 CrPC was started on 

03-11-1993 on the application of the appellants/plaintiffs and vide order dated 09-

09-2002 wherein it was held that the defendant no.1/respondent no.1 was in 

possession. This Misc. Case No.186/1993 went through Criminal Revision also and 

the Final Order of the Executive Magistrate was upheld as regards to possession. 

Perusal of C/R of Misc. Case No.186/1993 shows that the disputed land is same as 

the schedule-land of the suit. Evidence of defendant witnesses shows that the 

plaintiffs have been cultivating the schedule-land since around 2003.  

 

33.) The question now arises is whether appellants/plaintiffs is liable to be 

evicted from the suit land and defendant is entitled to recover the suit land evicting 

the plaintiff from schedule A, B and C land of the counter claim. As held in issue 

no.8, defendant no.1/respondent no.1 could establish his right, title and interest 

over the part of Schedule-F land only (part of land described in sale deed 

No.29/1990), which is however, presently under the possession of the plaintiffs/ 

appellants. Thus, the plaintiffs/ appellants are liable to be evicted only from the 3 

Bigha 2 Katha 11 Lessas of land situated at village No.1 Noorputjut, Mouza-Barspia. 

As for the rest of the schedule-land, the defendant couldn‘t prove his claim and 

hence, the appellants are not liable to be evicted from the same. 

 

34.) In view of the above discussion, the decision of the learned trial court is 

partly reversed and held that plaintiffs/ appellants are liable to be evicted only 

from the 3 Bigha 2 Katha 11 Lessas of land situated at village No.1 Noorputjut, 

Mouza-Barspia. 
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ISSUE NO.3: Whether the suit is barred by limitation? 

35.) This issue was framed because the defendant no.1 claimed that the suit is 

not maintainable as it is barred by limitation.  

 

Decision of the ld. Trial Court in the impugned Judgment: 

36.) Ld. Munsiff observed that during cross-examination plaintiff no.1 as PW-1 

accepted that they came to know about the sale deeds executed in favour of the 

defendant in 1990, thus, it is clear that the suit seeking cancellation of sale-deed in 

2004 is barred by limitation under Article 59 of The Limitation Act, 1963. Ld. Went 

through the evidence of plaintiff no.1 as PW1 & plaintiff no.2 as PW4, wherein, 

during cross-examination PW-1/ plaintiff No.1 Abdul Maral stated that he came to 

know about those sale deeds in 1990. On the other hand, plaintiff no.2 as PW4 

stated during cross-examination that he came to know about the sale deeds in the 

year 1993 when they started a proceeding u/s 145 CrPC. Therefore, in view of the 

provision of u/Art.59 of The Limitation Act the suit is barred by limitation.  

 

My Opinion: 

37.) It is crystal clear from the evidence of plaintiff No.1 as PW-1 & plaintiff No.2 

as PW-4 that they had knowledge about the sale-deeds in the year 1990 & 1993 

respectively, and yet, the suit for cancellation of the sale-deed and the mutation 

entries were made in the year 2004. Thus, the Court has rightly appreciated the 

evidence in this regard and held that the suit is barred by limitation.  

 

38.) In view of the above discussion, the decision of the learned trial court in 

issue no.4 is not interfered with.  
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ISSUE NO.7: Whether the plaintiffs are entitled to get the decree as 

prayed for? & 

ISSUE NO.11: To what other relief / reliefs the parties are entitled? 

39.) In view of the decisions in Issue Nos. (4), (5), (6) and (3) ld. Munsiff held 

that the plaintiffs are not entitled to get the decree as prayed for. As such this 

issue is decided in negative against the plaintiff. However, I am of the opinion that 

considering the fact that the suit itself is barred by limitation, as discussed in issue 

no.3, the plaintiffs/appellants are not entitled to a decree as prayed for.  

 

40.) While deciding issue no.11 ld. Munsiff held that the defendant was 

successful in proving his claim as made in the Counter Claim, and hence, he is 

entitled to get the decree of declaration of his right, title and interest over the suit 

land (schedule A, B and C land of the counter claim). The defendant is also entitled 

to get the relief of recovery of possession of the schedule land from the plaintiffs. 

The defendant is also entitled to get the cost of the suit. However, I am of the 

considered opinion that, as discussed in prior issues and the fact that it was held 

that defendant no.1 has right, title & interest over only part of Schedule-F land by 

virtue of Registered Sale Deed No.29/1990 (3 Bigha 2 Katha 11 Lessas of land 

situated at village No.1 Noorputjut, Mouza-Barspia) & the plaintiffs/ appellants are 

liable to be evicted only from the said piece of land only. Hence, issue no.11 is 

partly reversed & accordingly settled. 

 

41.) In view of the above discussions and decisions, the impugned judgment 

dated 24-07-2013 and Decree dated 25-07-2013 passed by the learned Munsiff 

No.1, Tezpur, in Title Suit No 32 of 2004 is accordingly partly reversed. However, 

the parties will bear their own costs.  
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42.) Prepare a decree accordingly. 

 The appeal is disposed of on contest. 

  Send down the Case Record, alongwith a copy of this judgment to the ld. 

Court. 

 

 Given under my hand & seal of the Court on the 3rd August‘2016. 

 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

Dictation taken and transcribed be me: 

        

(J. K Muru) 

Steno.       

 

 

 

 

 

 

(Munmun B.Sarma) 

Civil Judge 
Sonitpur, Tezpur 




